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LEGISLATIVE REGULATION OP RAILROAD 

RATES 



WALKER D. HINES 



It is my purpose to discuss merely the question of en- 
larging the powers of the Interstate Commerce Commis- 
sion by giving it the power to make rates and regula- 
tions for the movement of interstate traffic. 

The agitation for this additional power began when 
the Supreme Court decided the so-called Maximum Rate 
Case on May 24, 1897. 1 In that case the Commission 
had undertaken to prescribe maximum rates, very much 
less than existing rates, for the transportation of several 
thousand articles of commerce from Cincinnati and 
Chicago to the principal cities of the South, and had 
directed that rates to other points in the South should 
be correspondingly reduced. If these rates had become 
effective, the result would have been radical reductions 
in the rates on practically all south-bound business east 
of the Mississippi River ; in other words, upon a very 
large percentage of the entire interstate traffic of the 
United States. The Supreme Court in an elaborate 
opinion pointed out that if such a power existed the 
Commission could, if it chose, change every interstate 
rate in the United States in a single proceeding ; or, in 
other words, that it would necessarily have the general 
rate-making power. The court said that the power 
itself was so vast and comprehensive, so largely affecting 
the rights of the carrier and shipper, as well as indirectly 
all commercial transactions, and was a power of sxich 
supreme delicacy and importance, that it could only be 

1 167 U. S. 479. 
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granted by clear and express language ; and decided 
that Congress had not only not granted the power, but 
that such a power was inconsistent with the terms of 
the Interstate Commerce Act, and was a radical depart- 
ure from the scheme of regulation which Congress had 
provided. The court was careful to point out that its 
decision in no way impaired the purposes of the act or 
the functions of the Commission. On this point it said : 

But lias the Commission no functions to perform in respect to the 
matter of rates ; no power to make any inquiry with respect thereto ? 
Unquestionably it has, and most important duties in respect to this 
matter. It is charged with the general duty of inquiring as to the 
management of the business of railroad companies, and to keep itself 
informed as to the manner in which the same is conducted, and has 
the right to compel complete and full information as to the manner in 
which such carriers are transacting their business. And with this 
knowledge it is charged with the duty of seeing that there is no vio- 
lation of the long and short haul clause ; that there is no discrimina- 
tion between individual shippers, and that nothing is done by rebate 
or any other device to give preference to one as against another ; that 
no undue preferences are given to one place or places, or individual 
or class of individuals, but that in all things that equality of right, 
which is the great purpose of the Interstate Commerce Act, shall be 
secured to all shippers. It must also see that the publicity which is 
required by Section 6 is observed by the railroad companies. Hold- 
ing the railroad companies to strict compliance with all these statu- 
tory provisions and enforcing obedience to all these provisions tends, 
as observed by Commissioner Cooley, in in re Chicago, St. Paul and 
Kansas City Railway, 2 Int. Com. Com. Rep. 231, 261, to both reason- 
ableness and equality of rate as contemplated by the Interstate Com- 
merce Act. * 

The Commission at once entered upon a campaign to 
secure the rate-making power desired, and persistently 
assailed the Supreme Court's decision. The Supreme 
Court was contradicted at every point, and it was vigor- 
ously asserted that the power was not a general rate- 
making power, that Congress had undoubtedly intended 
to confer it, and that the Commission had been stripped 
of all authority and opportunity to carry out the provis- 

1 167 U. S., p. 506. 
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ions of the law. As illustrative of this attitude I 
quote as follows from the Commission's eleventh 
annual report, for the year 1897 (page 14), in describ- 
ing the effect of that decision : 

The carrier is given the right to establish and change its rates, in- 
dependent of the judgment of the Commission and independent of 
the action and judgment of any other court or tribunal ; the right to 
establish, demand, and receive unreasonable and unjust charges is not 
prohibited ; and in respect to the charges which may be demanded 
and received for any transportation service, the carriers are made the 
judges in their own cases as to what is reasonable and just. 

The result of all this has been that many people have 
entirely lost sight of the judicial utterances of the Su- 
preme Court, and have accepted as facts the unjust and 
unbecoming criticisms circulated by the Interstate Com- 
merce Commission. 

Despite all assertions to the contrary, the definite 
scheme deliberately adopted by Congress for correcting 
unjust and unreasonable rates has never yet proved in- 
sufficient. A great many of the Commission's orders 
have been complied with. It has chosen to take but 
comparatively few of those orders into court for enforce- 
ment. When it has resorted to the courts it has de- 
veloped practically without exception that the particular 
orders were improper and ought not to be enforced. This 
was not due to any lack of adequate power in the Com- 
mission, but was due to its erroneous methods. If those 
interested would take the trouble to read the decisions 
of the courts in these cases they would be astounded to 
find how generally the Commission has been wrong on 
practical and economic questions as well as with regard 
to the extent of its powers under the act. 1 

1 The orders which the Commission has taken into court, and the 
action of the courts in sustaining or overruling them, are as follows : 
K. & I. Bridge case, overruled by Circuit Court, and no appeal (37 
Fed. 567). 
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Since the decision of the Maximum Rate Case, the 
Commission has made but one order which has been 
passed upon by the Supreme Court, that being the order 
relating to terminal charge on live stock shipments to 
Chicago. In that case the court clearly assumed that 
the Commission had the power to correct unreasonable- 
ness in rates. But it declined to enforce the order be- 
cause the Commission's conclusion was illogical and un- 
just on the facts. 1 

Much has been said about the delays in court in en- 
forcing the Commission's orders. Since, however, the 
Commission's orders which have been taken to the 
courts have been found almost without exception to be 
altogether improper, the length of time occupied by the 
courts in disposing of these cases is no criterion what- 
ever as to the length of time which would be occupied 

I. C. C. vs. B. & O., overruled by Circuit Court (43 Fed. 37), and by 
Supreme Court (145 TJ. S. 263). 

I. C. C. vs. T. & P. R'y, sustained by Circuit Court (52 Fed. 187) and 
Circuit Court of Appeals (57 Fed. 948) ; overruled by Supreme 
Court (162 TJ. S. 197). 

I. C. C. vs. C, N. O. & T. P. R'y Co. (Social Circle Case), overruled 
by Circuit Court (56 Fed. 925) ; overruled by Circuit Court of Ap- 
peals as to rates from Cincinnati to Atlanta, which the Commis- 
sion made, but sustained as to the Social Circle long and short- 
haul order ; no opinion by Circuit Court of Appeals ; position of 
that court sustained by the Supreme Court (162 U. S. 184), which 
also held in that case that the Commission had no power to make 
rates. 

I. C. C. vs. Detroit, &c. R'y Co., sustained by Circuit Court (52 Fed. 
1005) ; overruled by Circuit Court of Appeals (74 Fed. 803), and 
by Supreme Court (167 U. S. 633). 

I. C. C. vs. D. L. & W., overruled by Circuit Court (67 Fed. 724). 

I. C. C. vs. Ala. Mid. R'y, overruled by Circuit Court (69 Fed. 227), 
and Circuit Court of Appeals (74 Fed. 715), and by Supreme 
Court (168 TJ. S. 144). 

Behlmer vs. h. & N., overruled by Circuit Court (71 Fed. 835) ; sus- 
tained by Circuit Court of Appeals (83 Fed. 898), one judge dis- 
senting ; overruled by Supreme Court (169 TJ. S. 644). 

' 186 TJ. S. 320. 
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by the courts in disposing of cases in which the Com- 
mission made just and proper orders. Indeed, orders of 
the latter description have been generally complied with 
by the carriers without any necesssity for resort to the 
courts. The present law, moreover, plainly provides 
that unless the railroad company convinces the circuit 
court that the Commission's order is unlawful the cir- 
cuit court shall decree the immediate observance of that 
order. While the carrier has the right to appeal, the 
appeal does not of itself relieve it of the necessity of 
observing the Commission's order thus approved by the 
circuit court, and it can secure such relief only by an 
affirmative order of the circuit court, which rests entirely 

I. C. C. vs. L. & N., overruled by Circuit Court (73 Fed. 409) ; ap- 
pealed to the Circuit Court of Appeals and there dismissed by the 
Commission. 

I. C. C. vs. N. E. R. Co., overruled by Circuit Court (74 Fed, 70), and 
by Circuit Court of Appeals (83 Fed. 611). 

I. C. C. vs. Lehigh Valley R'y, overruled by Circuit Court (74 Fed. 
784). 

I. C. C. vs. C, N. O. &T. P. R'y (Maximum Rate Case), overruled by 
Circuit Court (76 Fed. 183) ; question certified by Circuit Court 
of Appeals and the Commission again overruled by the Supreme 
Court (167 U. S. 479). 

I. C. C. vs. W. & A. R. R. Co., overruled by Circuit Court (88 Fed. 
186), by Circuit Court of Appeals (93 Fed. 83), and by Supreme 
Court (i8rU. S. 29). 

I. C. C. vs. C. B. & Q., overruled by Circuit Court (98 Fed. 173), by 
Circuit Court of Appeals (103 Fed. 249), and by Supreme Court 
(186 U. S. 320). 

E. T. V. & G. vs. I. C. C, sustained by Circuit Court (85 Fed. 107), 
and by Circuit Court of Appeals (99 Fed. 52), but overruled by 
Supreme Court (181 U. S. 1). 

Sou. Pac. Co. vs. Col. Fuel & Iron Co., sustained by Circuit Court, 
but overruled by Circuit Court of Appeals (101 Fed. 779). 

I. C. C. vs. L. & N., sustained by Circuit Court (102 Fed. 779). but 
overruled by Circuit Court of Appeals (108 Fed. 988) ; now in Su- 
preme Court. 

I. C. C. vs. Southern R'y, overruled by Circuit Court (105 Fed. 703). 

I. C. C. vs. I,. & N. et al., sustained by Circuit Court, July 1, 1902, 
but not yet reported. 
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in the discretion of that court ; so that if the court be- 
lieves the public welfare requires that the order shall 
immediately go into effect, the carrier must immediately 
observe it, whether it appeals or not. 

All that is said as to securing just and reasonable 
rates necessarily relates to just and reasonable tariff 
rates. It is an entirely different thing to compel a strict 
observance of those rates. The tariff rates may be 
entirely proper and yet serious evils may arise from 
secret departures from them. This evil of secret rate- 
cutting was the most serious evil when the Interstate 
Commerce Act was passed, and has remained the most 
serious ever since. No possible power of rate-making 
can prevent secret rate-cutting. The incorrect impres- 
sion has been disseminated by the Commission that 
secret rate-cutting was due to the Supreme Court's de- 
cision in the Maximum Rate Case, whereas in fact the 
two subjects have no relation to each other. Most of 
the sentiment in favor of giving the Interstate Com- 
merce Commission the rate-making power desired is 
based upon two misconceptions : first, that the power of 
the government to correct unjust and unreasonable rates 
was destroyed by the Supreme Court's decision in the 
Maximum Rate Case ; and second, that the proposed 
rate-making power would prevent secret rate-cutting. 

The present proposition is to give the Commission 
precisely the power which it sought to exercise in the 
Maximum Rate Case, and which the Supreme Court 
then said would enable it to change every interstate rate 
in the United States in a single proceeding, if it chose 
to do so. If the Commission be given this power, it 
will be practically free from judicial control, and therein 
its power will differ vitally from its present authority. 
The existing power is a quasi judicial power which the 
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courts can supervise ; the proposed power is a legislative 
power with which the courts can not interfere unless so 
exercised as to amount practically to confiscation of the 
carrier's property. Once give the Commission the leg- 
islative power of making rates, and the courts, following 
a long and unbroken line of precedents, will indulge 
every presumption in favor of the Commission's action, 
and will refuse to interfere with it unless the railroad 
can demonstrate that the Commission has flagrantly dis- 
regarded the pecuniary rights of the railroad company 
and that the enforcement of the Commission's order 
would amount to confiscation of the railroad company's 
property. Thus until the limit of flagrant impropriety 
is reached, the Commission will be supreme. To the 
extent of the very wide margin of discretion thus con- 
ferred upon the Commission, its edicts will be final. 

This issue should be squarely faced. It is the ques- 
tion whether Congress shall give the Commission the 
power to make rates just as generally as it may choose 
to exercise the power, when that power is one which, in 
the nature of things, can not be adequately supervised 
by the courts, and will leave the Commission the final 
arbiter, except in cases amounting to confiscation. The 
proposition, moreover, is to adopt this course, which the 
Supreme Court has pointed out is a radical departure 
from the course devised by Congress, when there has 
never been a demonstration that the plan already 
adopted by Congress is not entirely adequate to meet 
the situation, and when any existing dissatisfacrion with 
the law is due to the shortcomings of the Commissicn 
rather than to defects in the procedure prescribed by 
Congress. 

I have no doubt these statements may not accord with 
the understanding of many of my hearers. The state- 
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ments, however, are absolutely correct, and will be veri- 
fied by any intelligent and impartial person who takes 
the trouble to examine the provisions of the law, the 
public documents, and the decisions of the courts bear- 
ing upon the subject. 

The regulation of railroads is eminently and ex- 
clusively a practical question, because no busiuess is 
more severely practical or more inextricably interwoven 
with all the special and peculiar conditions of every 
phase of the commercial and industrial life of the 
country. The practical difficulties incident to the con- 
struction of railroad rates can not be overestimated. 
Every article of commerce has its peculiar characteristics 
and develops its own peculiar conditions. Every source 
of supply for raw materials has its local peculiarities, 
and many of them must look to constantly shifting 
markets. Every plant for the manufacture of anything 
has its individual requirements. Every commercial 
center has its own individuality, made up of a variety 
of conditions affecting the sources of supply, markets 
of disposition, methods of transportation, and its own 
physical aspects. Every railroad has its own problems 
to meet, its own phenomena of supply and demand of 
cars and locomotives, its own difficulties as to grade and 
curvature, its own varying conditions as to the direction 
in which cars move empty and trains are lightest ; its 
own problems of congestion, its own duties to industries 
and communities dependent upon it ; and the whole of 
this differs for every railroad and for every season of the 
year, and on each railroad these conditions may vary 
on every division and at every terminal. Conceive, if 
possible, of the continued but constantly varied inter- 
action of all of these commercial, industrial, and trans- 
portation conditions and problems, and of numerous 
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others impossible to enumerate, and some idea may be 
obtained of the forces which make railroad rates and of 
the complexities and difficulties of the subject. 

Railroad managers have to consider and meet all these 
conditions, keep the traffic of the country moving, devise 
ways of increasing the volume of that traffic, and if 
possible secure a return to the private enterprise and 
capital which have built and own the property. 

Nevertheless, more theorizing has been employed with 
respect to railroads than with respect to any other busi- 
ness in the country. It has been a favorite mistake to 
discuss at great length the reasons itpon which the right 
to regulate might be founded and then to assume, with- 
out consideration, that the right thus established ought 
as a matter of fact to be exercised to the utmost extent 
at this time. Many of the arguments are of this char- 
acter alone. Yet if the right to regulate to the fullest 
conceivable extent be proved to a mathematical cer- 
tainty, and if all the arguments and theories which in- 
genuity can suggest be marshaled to support it, all this 
will not and can not advance a single step toward a 
decision of the practical question as to what regulation 
is necessary or desirable. 

It is broadly claimed that the railroad business is a 
governmental function, and upon this claim not merely 
the right but the expediency of practically unlimited 
governmental regulation is based. However, the opera- 
tion of railroads has never been regarded, either in 
England or in this country, as a strictly governmental 
service, and it has only in rare and temporary instances 
been carried on by the government ; but, even if it be, 
in theory, a purely governmental service, the govern- 
ment of this country has in fact elected to permit the 
service to be performed by private enterprise and private 
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capital. Certainly the fact that the public has a vital 
interest in the due performance of the service is no justi- 
fication for any regulation except that based upon prac- 
tical necessities. Under existing circumstances the 
railroad business is, and must be, managed by private 
individuals acting under a rigid pecuniary responsibility, 
and controlled by commercial and industrial conditions, 
against which the government affords neither protection 
nor guaranty. Railroad managers are bound to move 
the business of the country, and they must use their own 
knowledge of the facts and their own judgment, and 
act at their own peril in doing so ; and public interfer- 
ence carries with it no relief from responsibility, and no 
guaranty against the mistakes of the interference. 

It is frequently urged that there ought to be more con- 
trol over the railroads of the country. The fact is that 
the railroads now are more controlled than any other 
institution in the country. They come in contact with 
the public in more different ways and are more subject 
to injurious restrictions than any other property inter- 
ests. Every village board of trustees, every town and 
city council, every school district, every state, and 
every political sub-division of the state in some way 
regulates the railroad business and imposes restraints or 
taxes or both. The railroad is held to a more rigid re- 
sponsibility in the courts than any other litigant. Its 
property is always within reach, and everything it does 
is done at its peril, not only of adverse judicial decisions 
to enforce legal rights that may have accrued against it, 
but of exciting hostile public sentiment which can 
hamper the property and impair its earning power in a 
thousand ways. Justice and the public interest would 
be subserved by less rather than by more control of rail- 
roads. But whether less or more, the question should be 
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determined by the actual necessity for the regulation 
and not by theories. 

It is said that there should be some expert and im- 
partial tribunal to decide between the two parties, the 
railroad on the one hand and the shipper on the other. 
This is nothing but a misleading generality which does 
not assist in deciding the practical question at issue. 
Nevertheless it is fully met by the existing condition 
that the courts are now in position to give relief to the 
shipper against any unreasonable rates or rate adjust- 
ments. However, this generally is apparently regarded 
as a sufficient basis for giving unlimited and practically 
final rate-making power to the Commission. If the 
government, while permitting the railroads to be run by 
private capital, should undertake directly to appoint the 
traffic managers of the various roads, such action would 
be regarded as wholly indefensible ; yet precisely the 
same result would be reached if the Commission were 
given the power in question, because it could then, by its 
own will, assume the position of traffic manager for every 
railroad in the country to whatever extent it might 
choose to occupy that position. The only relief the 
railroads would have would be that if the Commission's 
acts in the capacity of traffic manager were flagrantly 
and palpably oppressive they could be corrected, but 
otherwise the Commission's discretion would be supreme. 
Certainly it is an inversion of all the principles of jus- 
tice to continue to hold the railroad companies to all the 
duties and responsibilities and risks of the business and 
at the same time subject them to the practically unlim- 
ited interference of a tribunal of this character, when 
no guaranty whatever is afforded against the mistakes 
of that interference. Under the present method the 
mistakes of the railroad companies can, in every instance, 
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be corrected, whereas under the proposed method the 
mistakes of the Commission could not be corrected any- 
where. 

No such Commission is at the outset an expert tribu- 
nal, and it is not likely to become such. It is likely to 
be made up of gentlemen who have reached middle life, 
and who have probably up to that time devoted them- 
selves to politics. They are rarely practical business 
men and almost never practical railroad men. They are 
likely to enter upon the performance of their duties with 
elaborate theories which, not being based upon experi- 
ence, are probably incorrect, and almost without excep- 
tion they show a surprising inclination to make railroad 
practices conform to their theories rather than to read- 
just their theories so as to be in conformity with the 
practical necessities of the transportation business of the 
country. 

These statements are borne out by the history of the 
present Interstate Commerce Commission. In repeated 
instances the Commission has utterly refused to be in- 
fluenced by long-settled railroad usages, has unanimous- 
ly pronounced them unsound and unlawful, and later, 
when the cases came before the courts of the United 
States, those usages have been upheld and commended. 
This cannot be due to any difference in personnel of the 
Commission and the courts. It must be due largely to 
the fact that the courts are much more likely to ap- 
proach these questions less hampered by preconceived 
and inelastic theories on the subject, and must be 
further due to the fact that the courts have no motive so 
to determine these questions as to draw to themselves 
the constant management of the details of the railroad 
business, whereas the railroad commission is almost 
always largely influenced by this motive, for unless it 
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can be managing the details of the railroad business it 
does not feel that it is justifying its existence. 

It is everywhere recognized that administrative 
tribunals are ambitious for power. They use all they 
have and ask for more. The Interstate Commerce Com- 
mission is no exception to this rule. As an illustration 
of this disposition on the part of such tribunals, a state 
commission which has for many years fixed railroad 
rates recently came forward with the urgent recommen- 
dation that it be given the power to say when and where 
the railroads should build side-tracks, to compel them to 
acquire additional rolling stock, and to prescribe what 
disposition the railroads should make of their rolling 
stock. If any such commission should be given all the 
power it asks it would eventually be operating the rail- 
roads in every detail ; but clearly before the government 
can properly operate the railroads of the country it 
ought to acquire and pay for them. 

The very nature of the work of such a commission 
prevents it from being strictly impartial. It does not 
occupy the attitude of a court, declaring what the law is 
and having no interest in the result ; but it is constantly 
making new and sweeping laws as it goes along, and 
there is always serious danger of its being led on by the 
seductive fascination incident to this exercise of legisla- 
tive power. Such a commission therefore is apt to stand 
as the opponent of the railroads rather than as a tribunal 
deciding impartially between the shippers and the rail- 
roads. In my opinion the Interstate Commerce Com- 
mission is no exception to this general tendency, and I 
think it can properly be regarded as the champion of the 
shipper rather than as an impartial tribunal. I think 
this conclusion is fully warranted by its decisions and 
other official utterances. 
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It is asserted that this rate-making power must be 
given to the Commission because the railroad competi- 
tion which has been responsible for the low rates up to 
this time is now disappearing through consolidations 
and combinations. In other words it is claimed that 
the reducing power of the Interstate Commerce Com- 
mission must be substituted for the reducing power of 
railroad competition. The Interstate Commerce Com- 
mission, however, urged this demand for the rate-making 
power just as strongly in 1897 as it urges it now, 
although at that time there were no important signs of 
the recent consolidations and they were not used as an 
argument. The recent tendency towards consolidation, 
therefore, is not the basis of this demand. It is simply 
utilized as a convenient argument to support it. 

But the argument is fallacious and always will be 
fallacious, no matter what the facts are or may be as to 
railroad combinations, because railroad competition is 
not what has brought down rates in this country. Of 
course railroad competition has been frequently very 
active and even acute, with the result that rates have 
been much reduced by secret rebates. This, however, 
has always been .regarded as illegitimate competition 
and injurious rather than beneficial to the public inter- 
ests. Such illegitimate competition has been irregular 
and spasmodic in its effects. It has not ordinarily led 
to any permanent reduction in tariff rates. The low 
tariff rates which now prevail in this country are not 
due to this railroad competition, but are due to the com- 
petition between markets and between products, which 
will always exist, and to the efforts which the railroads 
are constantly making to increase their traffic, realizing, 
as they do, that increased profits must lie in increased 
volume of traffic, and that increased volume can from 
time to time be developed by reductions in rates. 
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In the territory south of the Ohio and east of the Mis- 
sissippi River there has rarely if ever been any perma- 
nent and general reduction in tariff rates on account of 
mere railroad competition. Tariff rates have been bet- 
ter maintained in that territory than in almost any other 
section of the United States. There have been exten- 
sive and important railroad consolidations in the South. 
Therefore if the continual reduction in rates in this 
country had been due merely to railroad competition, 
material reductions would not be looked for in the South. 
Yet there have been substantial and steady decreases in 
the rates in southern territory ; and there has been and 
still is a steady decrease in the rate per ton per mile. 
These reductions have been due to the competition of 
product with product, market with market, and to the 
effort on the part of the railroads to maintain and in- 
crease the volume of traffic. 

This could only be done by making such rates as 
would meet the rates made in other parts of the country 
to the same markets and upon the same or similar prod- 
ucts. No matter how far the unification of railroad in- 
terests may proceed, there will still be the necessity for 
each railroad to build up the traffic on each part of its 
line and to develop a volume of traffic which will per- 
mit the most economical management ; each railroad 
will still have to be maintained to serve the local de- 
mand upon it, and economy of operations and profits 
from operations can only come from the wise adjustment 
of rates to develop a volume of business far in excess 
of the local traffic. Now and always this can only be 
done by making rates sufficiently low to encourage the 
movement of the traffic in question. This is the sub- 
stantial factor in reducing rates in this country and al- 
ways will be. 
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It has been picturesquely said that five men seated 
around a table in New York city can determine the 
rates which shall obtain in this country. The statement 
is without foundation. If a single individual owned 
all the railroads in the United States he could not dic- 
tate the rates of transportation. His motive would be 
to have his railroads managed so as to produce a profit 
upon his investment. The only practical way to accom- 
plish this result would be to entrust the management of 
the lines in the various localities to officers familiar with 
the peculiar conditions of those sections, leaving it to 
them to develop such a volume of traffic as would make 
economical and profitable management possible. 

This condition could only be realized through an in- 
telligent construction of rates on a basis sufficiently low 
to develop the traffic. This is what has made rates low 
in the past, and it will keep them low in the future. 

The insignificant part played by railroad competition 
in keeping rates on a low basis is clearly shown by the 
following statement made in 1895 by Mr. Knapp, then 
a member and now chairman of the Interstate Com- 
merce Commission : 

In the New England States the process of absorption in one way 
or another has gone on until there is now practically no competition 
in the railway service of that section. So far as I am aware, this con- 
solidation has not resulted in any increase in charges, but on the con- 
trary has been attended by considerable reduction in rates, by im- 
proved facilities, and the better accommodation of the public. Fewer 
complaints come to us from that region than from any other part of 
the country. My observation and inquiries lead me to believe that 
there is less dissatisfaction with railroad charges and practices in New 
England than is found elsewhere in the United States, and that the 
people in that territory would not welcome a return to competitive 
conditions. 1 

1 Letter to Senator William E. Chandler, dated Washington, Octo- 
ber 17, 1895, published in Senate document 39, fifty-fourth Congress, 
first session. 
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Much stress has been laid on increases in rates in the 
last three years. Some members of the Interstate Com- 
merce Commission have taken the pains to point out 
that with the increasing volume of business and the in- 
creasing efficiency of machinery rates should be dimin- 
ished instead of increased. If in fact these increases 
have been unreasonable they can be corrected under the 
present law. So far, however, the Interstate Commerce 
Commission has not officially declared them to be un- 
reasonable. It may be proper to say that in the South 
the reductions have far outnumbered the increases, and 
that while it is true that the volume of traffic and effi- 
ciency of machinery have pretty steadily increased dur- 
ing the past fifteen years, yet the Louisville & Nash- 
ville Railroad Co. realized less net earnings per mile 
during the past fiscal year than it realized during each 
of six other years during that period ; and in 1902, with 
the greatest tonnage in its history, its cost per ton per 
mile was greater than for the three preceding years. 
Indeed, the cost per ton per mile has been increasing for 
the past four years. 

While it is not probable that traffic conditions will 
permit the railroads of this country to increase their re- 
turns materially, it should be conceded, as an abstract 
proposition, that railroad companies have the right, in 
times of exceptional prosperity, when the price of every 
other service and commodity is increased, to share in 
that prosperity by increasing their rates. In other lines 
of business the volume of business and the efficiency of 
machinery have increased, but this does not preclude an 
increased profit upon each unit of production. It will 
no doubt be said that with railroads the case is different, 
because the railroad business is a public service. Never- 
theless the government of this country has in fact elect- 
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ed to permit the service to be performed by private en- 
terprise and private capital. As long as private capital 
is subjected to all the risks and losses of adversity, it cer- 
tainly should not be denied participation in the advan- 
tages of prosperity, nor expected to rely for such advan- 
tages upon mere increase in volume of traffic. In times 
of depression railroad traffic is not only much dimin- 
ished in volume, but the railroads have to reduce their 
rates in order to retain even a diminished volume. Inas- 
much as the government does not in any way restrict 
the railroad's losses, it should not restrict the railroad's 
profits, unless those profits are derived from unreasona- 
ble rates. To measure reasonableness of the rates by 
some small rate of interest upon the investment is to 
adopt an impracticable rule and is to deny fair treatment 
to the private capital which has ventured to engage in 
business which the government itself is unwilling to per- 
form, even assuming that the government has the con- 
stitutional power to perform it. 

The power which the Interstate Commerce Commis- 
sion could and would wield under the authority pro- 
posed is so great that it can not be exaggerated. Not 
merely would it exercise this power over the railroads 
themselves and the investors in railroad securities, but 
it would exercise it over the commerce of the country. 
The present adjustment of rates between competing cities 
is the outcome of long contentions and numerous com- 
promises, each railroad insisting upon and fighting for 
what it conceived to be due to the cities on its line. 
The Commission will undoubtedly under the power pro- 
posed change these adjustments from time to time. This 
does not imply that the present adjustment is wrong, but 
simply recognizes the disposition of such tribunals to ex- 
ercise all the power they may possess. Of course the 

8 
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Commission in the exercise of this power to readjust 
rates between localities can not help one without hurt- 
ing another. The opportunities for sectional favoritism 
which would thus arise, the local strife which would be 
engendered, and the serious interferences with the usual 
channels of commerce which would probably result are 
among the most serious consequences incident to giving 
the rate-making power to such a tribunal. Nor does it 
involve, as has been so often speciously urged, the trans- 
ference of such power from the railroads to the Commis- 
sion, for the railroads do not now possess it. Every 
railroad tries to protect and foster the localities on its 
own line, but it knows that if it does this to an undue 
extent it will simply bring about corresponding read- 
justments with respect to competing localities, and will 
thus fail in its object. Moreover the action of the rail- 
road is subject to ample judicial restraint, while the 
action of the Commission would not be. 

The railroads of the country are vitally concerned in 
every commercial and industrial development. More 
than any other one interest are the railroads responsible 
for the wonderful material progress of this country. It 
can not be that' the present results have been attained 
by a policy of oppression, or that the railroads with all 
the experience of the past will seek to impair the further 
development of commerce and industry, or defy existing 
laws, or invite more drastic ones. Despite representa- 
tions to the contrary by persons having special ambitions 
or special grievances, the public has not been convinced 
and ought not and can not be convinced that their 
material welfare depends upon or will be promoted by 
giving the Interstate Commerce Commission the tre- 
mendous and dangerous power which is necessarily in- 
volved in the power to make rates. 
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Any further regulation of this subject ought to be 
most carefully considered. It should not proceed on 
any merely theoretical condemnation of the existing 
system. The insufficiency of that system, if it is insuf- 
ficient, ought to be proved by actual test. If the fault 
lies with the Commission, that, instead of the law, 
should be amended. It is a subject for thought and in- 
vestigation. The statements of interested parties, either 
for or against the railroads, should not be accepted as 
final. Original sources should be examined. Facts, 
not conclusions, should be demanded, and alleged facts 
should be thoroughly scrutinized. Tremendous and 
practically unlimited power should not lightly be con- 
ferred upon any government bureau. The private en- 
terprise and capital to which the government chooses 
to leave the operation of the railroads of the country is 
entitled to protection and to freedom from any interfer- 
ence in the difficult work in which it is engaged except 
such interference as is necessary to protect the public. 



